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ex post facto, the Executive, with the aid of its military forces, may
conduct warlike operations with impunity. They may deal with
the inhabitants of a martial law area on the same footing as with the
population of hostile invaded territory in time of war, subject only,
it may be presumed, to such rules of warfare as international law
prescribes. It is difficult to say how far the military authorities could
be called to account in the civil courts after hostilities, because an
Act of Indemnity in the ordinary course would be passed by Parlia-
ment to protect them from legal proceedings.1 Presumably such an
Act would not indemnify them for acts done otherwise than in the
course of bonafide operations for the suppression of the insurrec-
tion: Wright v. Fitzgerald (1798), 27 St. Tr. 765. But in the absence
of such an enactment, it would seem that the acts of the military
during war or rebellion could be challenged in the courts, though the
action would not be tried so long as a state of hostilities continued:
Higgms v. Willis, [1921] 2 LR. 386.
The Marais Case was followed by the Irish courts in 1920-21. Cases from
At that time the Restoration of Order in Ireland Act, 1920, was in Inland,
force. That Act gave exceptional powers to the Executive, and the
military were employed to execute those powers. In The King v.
Allen, [1921] 2 LR. 241; K. & L. 450, the King's Bench Division of
Ireland accepted the statement of the military authority that the
statutory powers were insufficient and declined to interfere with a
sentence passed by a military tribunal, which was not a statutory
court-martial, sitting in an area where the rebellion was raging. In
one case the statutory powers were exceeded and the prisoner was
released as the result of habeas corpus proceedings: Egan v.
Macready, [1921] 1 LR. 265. The decision of the Irish Chancery
Division in the last-named case is difficult to reconcile with The King
v. Allen and has been criticised on the ground that the exceptional
statutory powers were not, like the statutory powers in the De Keyser
Case? exclusive of the common law powers, and that the conunon
law gives the Executive the right to conduct operations without
interference from the courts, if a state of war is raging. The better
opinion is that inadequacy of statutory powers does not disable the
military from taking whatever steps are deemed necessary in good
faith to restore order.3
There is only one decision on martial law which can be regarded Prohibition,
as binding on an English court. The House of Lords in Re Clifford
and O'SuIlivan (ante), (a case from Ireland before the establishment
of the Irish Free State), discussed an application for a writ of
1 See Tilonko v. Attorney-General of Natal, [1907] A.C. 93, for an unsuccessful
petition for leave to appeal from a judgment of a militaiy court, the sentences
of which had been subsequently declared lawful by the legislature of the Colony.
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